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TS 
The Honcorchlc Colonel Mida Gene 
of Fyvie, and Alexander Gordon of Aber= 
_ dur, his factor; 


n 


PETITION of William F indlater, rackſman of the 
Milltown of A yvie. 


HE queſtion now under conſideration came be- 
fore your Lordſhips, by ſuſpenſion of a decreet 
of the ſheriff of Aberdeen, finding the petitioner liable 


to the reſpondents in the ſum of L. 96: 16: 8 Scots of 77 


money-rent, and 36 bolls, 2 firlots, 1 peck, and 4 
pound of victual-rent, charged at the rate of 8 ſtone 
4 pound the boll, proved to be the uſual boll, as con- 
ſtantly paid by the whole tenants in the lordſhip and 
barony of Fyvie. 

V hen this ſuſpenſion came to be diſcuſſed before the 
Lord Nizber Ordinary, the petitioner contended only 
before his Lordſhip the ſingle point, viz. That he was 

A only 


eee ” 
only bound to pay his victual at the rate of 8 ſtone the 
boll, the legal ſtandard, as nothing particular relative 
to the quantity of the boll is ſpecified in his tack. 
To this it was anſwered upon the part of the reſpon- 
dents, Im, That, by the univerſal cuſtom of the lord- 
ſhip and barony of Fyvie, the whole tenants therein 
paid at the rate of 8 ſtone 4 pound the boll. 249, That 
this petitioner himſelf, for the firſt two years of his 
tack, cheerfully and without any remonſtrance, paid 
his victual agreeable to the above rate. And laſtly, 
That the petitioner joined iſſue with the reſpondents 
before the ſheriff in the proof of the uſual boll paid 
within ſaid barony ; by which proof it was clearly eſta- 
bliſhed, that 8 ſtone 4 pound was the boll univerſally 
paid therein. And ſuch being the caſe, it was deci- 
five of the cauſe, and afforded a ffufficient bar againſt 
the petitioner from any further 3 upon this 
point. 


After hearing a debate to the above purpoſe, his Lord- 


2:4 July ſhip, of this date, repelled the reaſons of ſuſpenſion, 
1765- found the letters orderly proceeded, and decerned. 


Againſt the above interlocutor Milliam Findlater the 
ſuſpender preferred a repreſentation, ſetting forth in 

fubſtance the arguments he now uſes to your Lordihips; 
which being adviſed, upon anſwers, the Lord Ordi- 


26. Nov. nary adhered to his former interlocutor, and found 


the petitioner liable in the expence of extracting the 
decreet, Againſt the interlocutors above recited, the 
petitioner has been plealed to apply to your Lordſhips 
by reclaiming bill; which being ordained to be anſwer- 
ed, in obedience thereto, what tullows is humbly offer- 
ed in behalt of the reſpondents. 


The 
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Ihe arguments uſed by the petitioner, in order to 
overturn the interlocutors complained of, in ſo tar as 
they are underſtood by the reſpondents, reſolve into 
the following: 190, That there is no proof brought 
that 8 ſtone 4 pound is the boll uſually paid by the cu- 
ſtom of the barony. adh, That, tho? the reſpondents 
had proved that the above quantity was the uſual boll 
paid by the cuſtom of ſaid barony, there are ſpecial cir- 
cumſtances in the petitioner's caſe, which ſhould hinder 
him from Seng. ſubjected to the additional 4 pounds 
per boll. 
And in the entry, with regard to the ff of theſe 
points, the reſpondents are adviſed, that the proof 
brought thereon is moſt ſatisfactory, and ſuch that they 
might ſafely ſubmit it to your Lordſhips without an 7 | 
commentary. 
I he reſpondents apprehend, that they are under no 
neceſſity of contraverting the petitioner's doctrine and 
quotation, from the commentary of the learned Voer, in 
ſupport of it, in ſo far as it eſtabliſhes that in many caſes 
which may occur, it may be proper to bring proof by 
more witneſſes than two, of ſuch different cuſtoms as 
may be diſputed by parties litigants ; neither do they 
apprehend, that, in the preſent queſtion, it is neceſſary 
to have proved the cuſtom now contraverted, farther 
back than the period ſwore to by the witneſſes adduced. 
The proof brought on this head is (tated. at length 
upon the third and fourth pages of the petition, to 
which the reſpondents beg leave to refer. As the firſt 
of theſe witneſſes has been girne|l-man for 25 years, 
and the other aſſiſtant to him therein, the acceis they 
both had of knowing with accuracy the facts deponed 
to, 1s moſt ackern and uncontravertiole. ud 
accord- 


11 
ac cordingly it is ſubmitted to your Lordſhips, if their 
concurring teſtimonies are not more to be regarded, 
than if they were in the ſituation of tenants and others, 
who could only ſwear to the quantity and boll paid, 
according to their private knowledge in the courſe of 
paying their own farms. It is clearly proved by the a- 
bove depoſitions, that the whole tenants in the lordſhip 
and lands of Fyvie do pay their meal at the rate of 8 
| ſtone 4 pound per boll, as well by thoſe tenants who 
have, as thoſe who have no tacks on their poſleſſions. 
That it has been the univerſal cuſtom and practice of 
the whole land and lordſhip of Fyvie, to pay their meal 
at the above rate, during the reſpective periods to 
which they depone; one of which for 18, the other for 
the ſpace of 25 years. It is further proved by James 
Guthrie the girnebman, that he is accountable to the 
factor for the whole meal taken in by him, at the weight 
of 8 ſtone 4 pound per boll; and that he never heard 
It objected to, or any verſon refuſe payment of the a- 
| bove weight. In this the other witneſs expreſsly con- 
curs. 
The reſpondents flatter themſelves, that, upon conſi- 
deration of the proof already ſtated, your Lordſhips 
can have little difficulty upon the matter of fact; res ipſa 
_ boquitur. It cannot be conceived, nor can it be ſeriouſly 
_ contended by the petitioner, that the whole tenants 
of that extenſive barony would have voluntarily and 
cheerfully paid their farms at the above rate, had they 
not been fully appriſed and ſenſible that the ſame was 
juſtly due, and exigible from them. Their acquieſcence 
for ſo long a period is of itſelf evidence incontravert- 
üble: And as it is in proof, that the payments are the 
lame, whether the tenants hold their poſſeſlions with or 


without 
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without a leaſe, it cannot be contended by the petiti- 
oner that this acquieſcence was altogether occaſioned 
by conventional agreement. And indeed, had it not 
been univerſally underſtood ro be the real quantity 
| paid, as the boll within that barony, the various vicii- 
ſitudes and circumſtances attending thoſe perſons poſ- 
ſeſſing the grounds thereof, for ſo long a period, mult 
have brought on before this time the queſtion now un- 
der your Lordſhips conſideration. And the reſpon- 
dents call upon the petitioner, if the above fact is con- 
traverted, to condeſcend upon the particular inſtances. 

The petitioner is pleaſed to obſerve, that the witneſ- 
ſes adduced in this cauſe are exceptionable in the high- 
_ eſt degree, becauſe it appears from their oaths, that * 
they are employed by the reſpondents : But your Lord- 
ſhips will pay no regard to this inſinuation, as it is ob- 
vious, from the nature of the queſtion, they were the per- 
ſons moſt proper to prove the fact. Indeed had the 
reſpondents brought numbers of the tenants, there is 
no doubt it could alſo have been proved by their teſti- 
monies; but as that would have been attended with 
more expence, the method followed was taken, which, 
ex facic, ſeems moſt preferable, as the end propoſed, 
viz, the proving the uſual and cuſtomary boll of the 
barony, is accompliſhed by adducing two, inſtead of 
greater numbers of witneſſes. 

Beſides, the reſpondents apprehend, that any objec- 
tions to theſe witnelles, upon the part of the petitio- 
ner, will not be reliſned by your Lordſhips at this late 
period of the cauſe ; when it appears, by the proceed- 
1ags before the fheriff, that the petitioner craved a con- 


junct proof of the above fact with the reſpondents, and pol. 24. 
made no objection to the above witneſles being addu-" of wg 


ced when they were called to depone. 


D—— With . 


1 
Wich regard to the ſecond point argued in the peti- 
tion, viz. That there is a ſpecial circumſtance in the pe- 


titioner's caſe, which would hinder him to be ſubjected 
to the addition of 4 pounds per boll; the reſpondents 


humbly contend, that there is no ſuch ſpeciality in his 


caſe as can operate his defence in this action. It is in- 
deed true that the petitioner, by his tack, is only 


bound to pay ſo many bolls, without mentioning the 
rate and quantity of each boll. But that was owing to 


an omiſſion of the factor at the time of ſetting the farm. 
And it will not be contended upon the part of the peti- 


tioner, that, by the communings at ſaid period, any 


agreement was made between him and the factor, to 
the effect that he ſhould pay his farms at 8 ſtone per boll, 
notwithſtanding the whole tenants of ſaid barony, ei- 
ther with or without tacks, paid at the rate of 8 ſtone 


4 pound per boll. Neither is it poſſible to believe, that 


any ſuch communing ever exiſted, when it is conſider- 
ed that the petitioner, for the two years ſubſequent 


. his tack, chearfully and voluntarily paid his whole 


Fol. 2, 
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farms at 8 ſtone 4 pound per boll, agreeable to the cu- 


ſtom of the barony. 


The petitioner, ſenſible of the weight and import- 
ance of the above fact, has endeavoured to fortify him- 


ſelf againſt it, by ſetting forth a tale to your Lordſhips 


very different from his ſenſe of the matter, when his 


cauſe was argued before the inferior court. 
The petition ſets forth, That, in conſequence of this 


4 tack, the petitioner entered to the farm; but when 
he came to deliver the meal ſtipulated, Colonel Gor- 
do's factors and ſervants inſiſted, that, for every boll 
he ſhould deliver 8 ſtone and 4 pounds, the 4 pounds 
„ being exacted under the denomination or ſeed- meal 
« and 


5 


«© and ley-meal, tho' no ſuch words occur in the peti- 

„ tioner's tack ; nor was any ſuch thing communed 
« upon, or underſtood, at entering into it.” 

The petitioner remonſtrated againſt this as an un- 


. que exaction. However, as the factor inſiſted for it, 


« the petitioner complied twice, but not without com-- - 
« plaining, and letting him know that he expected 
* his maſter would put a ſtop to any ſuch exaction, 
«© when properly informed, and allow the over-payment 
* in part of what ſhould afterwards fall due.” 00 
In order to ſhow that the petitioner did never, till 
the period of this application to your Lordſhips, plead 
his cauſe in the above manner, the reſpondents ſhall 
quote to your Lordſhips from the decreet, part of the ; 
petitioner's defences reſpecting this point, which are 
conceived in the following terms: The defender has 
« ignorantly or inadvertently paid his victual rent, ever 
« ſince his entry, at the rate of 8 ſtone 4 pound weight 
* the boll, tho? he is bound to pay 8 ſtone only by his 
« tack ; ſo that he here claims retention and allowance 
« of the odd 4 pound weight on the boll for all the 
« meal he has paid, Go. 
This is evidence from the petitioner himſelf of his 
_ own ſenſe of the matter. Your Lordſhips will not ea- 
fily conceive, that, ſuppoſing this fact as ſtated in the 
_ petition, the petitioner would have argued his cauſe 
before the inferior court in the manner above-mention- 
ed ; and that the cauſe has been keenly litigated up- 
on the part of the petitioner before the inferior court, 
appears from the decreet itſelf, conſiſting of no leſs 
than 33 pages. 
The reſpondents apprehend, where a queſtion of this 
nature falls to be determined by . reſpecting the 
import 


import and meaning of a contract between two parties, 
that nothing can inſtruct and explain the meaning and 
intention of the parties ſo evidently, as the way and 
manner in which the parties themſelves underſtood it 


tempore contract. — And it is a ſingular, and perhaps 
critical fact, that this. petitioner never diſputed the 


payment of the odd 4 pounds, until the period that. 


the proceſs was brought againſt him by the reſpondents 


for his arrears. of rent. 


Pal. 10. 


The reſpondents contend, that the voluntary pay- 
ment of the above rate, for two years immediately ſub- 
ſequent to his tack and entry, at which time the res geſta 
was recent, and behoved to be well known to the pe- 
titioner, affords the ſtrongeſt arguments in ſupport of 
the judgments complained of. Neither, in the eye of 
the law, can there well be conceived any ſtronger ho- 
mologation in ſupport of the reſpondents claim, than 
the above conſecutive payments. 

The petitioner anxiouſſy ſtruggling this point, en- 


n to make your Lordſhips believe, that he is unac- 


quainted with the cuſtoms of this barony: That he is 
an intire ſtranger to it; and that he came to it from a 


very different part of the country: And as evidence of 


this, there is reference made to his tack, wherein he 


is deſigned manufacturer in Old Meldrum. The reſpon- 
dents beg leave to obſerve, that the learned counſel 
ſeems little verſed in the geography of that country, as 
it is a fact well known, that the town of Od Meldrum is 
only ſix miles from the houſe of Fyvie itſelf, and with- 


in three or four miles of ſome parts of that barony, 
which extends itſelf in that direction: Beſides, it being 
the principal market-town in theſe parts, the whole 

adjacent 


Ty 
adjacent country have frequent occaſions to reſort 
there. 
I The petitioner turther exdeavours to free himſelf of 
the additional 4 pounds, by inſiſting that the ſame is 
paid in name of ſeed and ler-meal, or girnel-dues ; and 
that the ſame are ſtipulated for in the tacks of ſeveral 
tenants in that barony; and that, in one tack, this 
_ clauſe was reckoned fo necdlary as tO be the * of 
a marginal note. 
The reſpondents apprehend, chas: it is not material 
for their plea, whether it is paid under that denomina- 
tion, or not; ſeing that 8 ſtone 4 pound is the boll 
univerſally paid by every tenant in that barony : And, 
with regird to the marginal note, it rather operates 
for the ceſpondents, as it ſhows from the hurry that 
is frequently occaſioned by the general ſet of an eſtate, 
which happened at the above period, that the factor 
had iy miſtake fallen into the ſame error in that tack 
zs i the petitioner's ; with this difference, that it was 
corected before ſigning: And ſuppoſing the petitioner's 
_ acgation true, namely, that the odd 4 pounds is paid. 
a conſequence of a clauſe in the tack for that ſpecial 
purpole, it is extremely ſingular, that ſo many tenants 
in that barony, as poſſeſs ſix ploughs of land without 
tacks, pay all theſe odd 4 pounds ; which is the fact, 
as clearly — to * 0 the witneſſes adduced in. this 
cauſe, 

In ſome parts of that country, the meal is paid at 
the rate of 9 ſtone per boll ; in others, at 8 ſtone and 
a half; and, in this particular barony, at 8 ſtone 4 pound. 
As theſe payments are altogether ruled by the particular 
ulages and cuſtoms of theſe reſpective places and baro- 
nies, it is humbly contended upon the part of the re- 
C ſpondents, 


[ to ] 
ſpondents, that 'the preſent caſe falls to be decided by 
your Lordſhips upon the ſame medium. 5 | 
| Upon the whole, the reſpondents are hopeful your 
Lordſhips will be of opinion, that the judgments com- 
plained of are materially well founded both in law and 
in equity; and therefore, that the prayer of this peti- 
tion falls to be refuſed. 88 . 8 
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